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The Origin of the current Distinctions Based
Approach

Written and compiled by the BCMF Research Division

Nowadays we hear a lot about the government’s “distinctions based approach’ (DBA). It is being applied
to almost every area of First Nations, Inuit, and Metis life and is featured prominently in current
“reconciliation” narratives and in discussions on how to apply the United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP). “Distinction” has become a ubiquitous phrase used by
Canada’s National Indigenous Organizations (NIOs include the Assembly of First Nations (AFN), Inuit
Tapiriit Kanatami (ITK), and Métis National Council (MNC)) and Federal and provincial governments to
determine who has the right to represent Indigenous peoples. When it comes to Métis, the DBA has
politicized our identity and created a hostile environment for many mixed-ancestry peoples and
communities across the country.

It is worth having a look at the origin of this policy and what it means for Métis and for all Indigenous
people. In a current example below, the Province of British Columbia wrote a “primer” document to help
people understand this approach from their perspective:

Distinctions-Based
Approach Primer

December 2023

“A distinctions-based approach, and appropriate respect for Indigenous laws and jurisdictions, means that
the scope of rights enjoyed by an Indigenous People is contextual and that the Province’s relations and
dealings with First Nations, Métis, and Inuit will be conducted in a manner that is appropriate for the
specific context, recognizing and respecting the distinct and different rights, laws, legal systems, and
systems of governance of each.”
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The document continues with key principles:

¢ Indigenous Rights are Not Uniform
e The Laws, Legal Systems, and Systems of Governance of First Nations in Respect of Land,
Resources, and Territories in British Columbia
e Pre-Existing Sovereignty and Aboriginal Title of First Nations
o Diversity of First Nations and Government-to-Government Relationships
e Meétis Rights are Distinct from First Nations or Inuit Rights
e No Formal Relationship with Inuit Living in British Columbia
¢ No Confirmed Identifiable Historic Métis Community in British Columbia: While Métis
individuals have settled and live in British Columbia, there has been no court decision applicable
to British Columbia that has confirmed the existence of any identifiable historic Métis community
or Métis homeland in British Columbia. Further, the Métis Homeland, as defined by the Métis
National Council does not extend into British Columbia west of the Rocky Mountains.
The historical context for the DBA was the Federal-Provincial Conference of First Ministers on
Aboriginal Constitutional Matters from 1983 — 1987. These meetings were about defining which
aboriginal rights - if any - would be entrenched in the Constitution. “Indian, Métis and Inuit” were
identified as Aboriginal people in the new constitution, and before the first set of meetings each was
offered 2 seats by the Federal government.

Of the two seats occupied by the Metis, one was held by the Native Council of Canada (NCC), a national
organization that in 1979 represented one million Métis and non-status Indians. In their submissions to
the Committee NCC stated: “The Native Council has, for eleven years, provided a unique and effective
partnership between the Métis and non-status Indian people.” However, in the days leading up to the first
ministers meeting, infighting spilled into the media as some Métis leaders began to claim they were not
properly represented by the council.

The NCC originally was
formed by the Metis but they
feel now they have been
shoved out of their own organ-
ization.

Sewell said the native coun-
cil, which includes status and
non-status Indians as well as
Indian women, does not repre-
sent the Metis.

The Federal government, not wanting to get involved in identity politics, suggested giving a seat to the
‘Métis groups' and a seat to the non-status Indians. The prairie Métis responded by withdrawing from the
NCC, effectively removing their support for non-status Indians being included in the new constitution,
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and formed a new organization, the Métis National Council (MNC) to lobby for a seat at the
constitutional talks.

Metis form own council

Prairie Metis groups, determined to win
their own seats at next week’s constitutional
conference, have formed a the Metis Na- |
tional Council to press their cause. 1
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Interestingly, the new organization was initially to be called the Third Provisional Council, a follow up to
Louis Riels first 2 councils in 1870 and 1885 and an indication of how the MNC viewed their purpose and
constituency.

The new organization is to be called the Third
Provisional Council. It is named after the first
two, organized by Louis Riel during the Red
River and northwest rebellions of 1870 and 1885.

The prairie Métis were initially portrayed as rebels in the news media. Nevertheless, after months of
wrangling and negotiation, the federal government awarded the MNC one of two seats allocated to the

Meétis, with the NCC getting the other.
Rebel Métis

|

|
win seat at
conference

By Jim Robb

Citizen staff writer
It wasn’t long, however, until the MNC leadership made their intentions clear: They wanted to be the
only Métis voice at the constitutional conference and desired both Métis seats in the constitutional talks.
Decades of cooperation between different Metis groups across Canada and non-status Indians were now

mired in a polemic public fight, with the MNC accusing the NCC of being divisive, disruptive, and
bankrupt of new ideas.

“We are going after our two seats,”
said Sewell, wno helped negotiate the
accord that formed the council.
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Unfortunately, non-status Indians became a political football in an identity game with very significant
constitional consequences. The Métis Associations in Western Canada that formed the MNC didn't want
the NCC to represent them and argued that the Assembly of First Nations (AFN) and other Indian
organizations should take responsibility for non-status Indians.

Metis leaders believe non-status Indians —
Indians who lost their treaty status through
controversial marriage provisions of the Indian
Act — should be represented at the talks by the
national Indian organization, the Assembly of
First Nations.

The questions of official recognition were also impacting the AFN. First Nations were also struggling to
understand the implications of constitutional recognition and splintered as a result with one organization
refusing to attend the talks.

peahirg for 350,000 Indians in more
than 300 bands recognized under the fed-
eral Indian Act. However, a breakaway |
group claiming to represent 70,000 Indi- |
ans said Monday it would have nothing
to do with the talks, which it considersa |
plot to assinilate the Indian nations. |

At this critical moment, the MNC pushed the government to accept their right to determine membership
in their organization and strategized how they would convince the Government to accept their definition
of Métis. It is significant that the first definition appeared very broad.

Chartier said council members
will be updated on their attempts to
have the federal government ac-
cept a proposed definition of Metis
citizenship.

The council wants the govern-
ment to recognize as Metis anyone
who is of Indian ancestry, identifies
himself as Metis, and who is recog-
nized as such by the Metis commu-
The political and philosophical differences between the NCC and the MNC became clear: The NCC
viewed Indigenous rights as a connection to native title, whereas the prairie nationalists argued for rights
based exclusively on “Meétis Nationhood" dating back to the fur trade, the Red River settlement, and the
Riel resistance. In their attempt to differentiate themselves from non-status Indians, the MNC soon
pressed for recognition of a “Métis homeland™ in contrast to what they considered to be a pan-Canadian
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Meétis identity encompassing all mixed-blood half-breeds in Canada. A political binary was being clearly
established wherein non-status Indians had to either support a Métis nationalist agenda or go ask to be
represented by First Nations.

“I’'m not against non-status Indians, but they
have to either join us or go in on the treaty side,”
he said.

The AFN’s "Indian Identity" was set off against the MNC’s “Red River national identity”. The MNC
constructed a Métis citizenship from out of a prairie homeland and used it make claims for a ‘pure’
identity and to differentiate, separate, and divide mixed-ancestry peoples. Gone was the shared history of
Indigenous peoples and Métis communities, forgotten was decades of mutual respect and recognition.

“Just as the Metis are opposed to
being lumped together, constitu-
tional discussions with other abo-
riginal peoples whose histories,
identities and aspirations are dif-
ferent from ours, so will we oppose

Discussions regarding how Métis rights would be included in constitution nearly broke down because of
political infighting and lack of public support. The media reported the talks were failing because the
prairie Métis had spent all their energies focused on being exclusively recognized by the federal
government.

A fundamental part of making prog-
ress, admits Chartier, is building a case
with the Canadian public. But for the
Metis, who only last Friday were grant-
ed the right to take part in the confer-
ence, all their energies have been
focused at simply being recognized. “‘As
a result,” confesses Chartier, “we ha-
ven't had time to put public support in
place.”

By 1984, divisive and hostile identity politics was taking hold in the MNC and AFN and many claimed it
was fueled by racism. Increasingly intolerant prairie nationalists forced non-status leaders like Jim
Sinclair to "quit the Metis National Council because he is Indian".
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Racial dispute ousts Metis leader

Not all agreed with these divisive tactics. The Métis settlements in Alberta, for example, did not join the
MNC because of their concern about claims made for an exclusive Métis definition based upon an

ancestral connection to the Red River.

The Federation of Metis Settlements
of Alberta is one group conspicuously
absent from the ranks of the new

council.

Harry Daniels, the leader of the NCC, was advocating for Metis in an inclusive way and the equality of
rights between Metis, Indians, Inuit, and non-status Indians. Daniels was convinced of the folly of using
exclusive identity criteria to establish any kind of constitutional standing for Indigenous peoples.

I am pleased to see that the
item on Metis will be the next one bn the talks,
but I prefer to talk about it in a broader
context and the equality of rights as between
Metis and Indians and Inuit ang non-status

Indians.

In contrast, Prairie nationalists like MNC leader Clem Chartier argued for a "distinct aboriginal group
alongside that of First Nations and Inuit.

The Metis are a distinet ab-
orrginal group with as legiti-
mate a right to land as both
Indians and Inmt, sad Clem
(‘hartier, a spokesman for the
Metis National Counail
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It wasn’t long before the MNC claimed to be the only organization that could define what Metis would
represent in the constitution and the only group that could legitimately represent Metis peoples in Canada.
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“Because of the machinations of NCC
politicians, there may be people of mixed
blood out there who call themselves Metis, but
they are not part of the historic Metis
homeland or the Metis nation,” says Charter.

Ly ey =

After the patriation of the constitution, the MNC sought to control the definition and citizenship of Métis
peoples in Canada, which put the organization in the very powerful position as the gatekeepers of Métis
identity. To support their assertions, prairie nationalists created histories that tied their relationship to the
Government of Canada to an origin story connected to events around 1870 and 1885. Armed with
political standing and a fixed past, the MNC assumed the responsibility of defending Métis nationhood.

“Another principle underlying
Metis participation in a reformed
Senate should be the recognition of
the Metis as a distinct nationality,”
saidfthe Metis National Council's
brief. ,

By proving a genealogical (ie: historical) connection to the Red River, a person could claim Métis
citizenship within the Métis Nation and have rights to land and resources within the boundaries of a Métis
homeland (see white section on the map below).

METIS HOMELAND
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Since 1984, one of the main functions of the MNC has been to create a distinctions-based approach where
they are the only legitimate organization that represents Metis rights in Canada. In exchange for MNC's
commitment to restrict Metis identity and thus reduce its fiduciary obligation to millions of Indigenous
peoples who fall outside their exclusive definition, the federal government has allowed Métis nationalists
to act as the sole spokesman for all Métis people in Canada. In 2002, the Métis National Council adopted
a ‘national ‘definition, which clearly stated their intent to create an identity that is different from status
Indians, non-status Indians, and Inuit. The Métis National Council General Assembly stated:

“Métis” means a person who self-identifies as Métis, is distinct from other Aboriginal peoples, is
of historic Métis Nation ancestry, and who is accepted by the Métis Nation.”

Since then, this narrative has shaped the way in which government’s think and act with respect to the
diversity of Métis identity and community in Canada. Just recently, for example, the MNC established an
academic “expert panel” to consider questions of membership with a view to closing any backdoor
loopholes on mixed-ancestry people they consider as “illegitimate”.

Over the years the aggressive lobbying to be the gatekeeper of Métis identity through the Métis Nation
narrative has been very successful. Unfortunately, as their role has become more entrenched their
militancy has increased, which has created hostility between Métis peoples across Canada and has often
led to overt racism to disenfranchise Métis peoples.

The landscape of Métis identity as viewed through a distinction based approach (DBA) is reaching a
fulcrum point today. Some NIOs are utilizing government colonial mechanisms grounded in Indian Act-
type registries to shape a national narrative around reconciliation, to control the dialogue on the
implementation of UNDRIP, and to avoid the self-determining work of mutual recognition between
Indigenous self-determining communities themselves. Aggressive and targeted government lobbying by
NIOs is creating a system of exclusion and intolerance. For its part, the Government of Canada has
abrogated its responsibility to treat all Indigenous peoples and their chosen representative organizations
fairly and with respect and dignity.

When DBAs are applied to current Federal policy it creates two-tiered funding regimes that privilege
NIOs as gatekeepers of government support. Here is an example from Natural Resources Canada call for
applications:
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Assessment Criteria

* The assessment process will prioritize Indigenous-led applications,
and projects that strongly demonstrate the benefit to Indigenous
communities.

* It will also take into consideration:
othe three project streams
oadistinction-based approach
O national distribution

odiversity and the inclusion of underre|

groups) presented groups (Ex. women, racialized

In this case, the MNC leadership wants the Federal government to accept their role as the judge of
Indigenous legitimacy; any organization that is not directly affiliated with them is not likely to succeed.
The politization of government funding streams is made explicit by MNC employees within the
application process itself as illustrated in this post within Natural Resource Canada’s funding stream
chatrooms:
. - W™
Frlm very apprehensive of the formation
,(e;;af the Indigenous review committee
=.f|;fqrmation. Especially considering
. NRCAN seems to have had difficulty
' mobilizing a distinctions based
. approach. | would be interested to
- hear a more developed engagement
~ strategy around this matter.

iy
el

Indeed, it is the hope of MNC that the government would be required to consult them on any
disbursement of public funds, regardless of the merit of the application.

Access to funding, therefore, would be determined by membership to the MNC and agreement with their
identity politics.
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It is interesting that one of these hardline prairie nationalist groups, the Manitoba Metis Federation
(MMF), recently broke away from the Metis National Council. The MMF now call themselves the
official ‘National government of the Red River Metis” and are themselves trying to lay exclusive claim to
the definition of “Metis” as set out in the Constitution. They accuse the MNC of supporting illegitimate
affiliates, like Metis Nation of Ontario, which the MMF has charged with Metis identity fraud. In all this
uncertainty and hostility, what the MMF forgets is that Metis identity has always been complex, nuanced,
and relational.

27, 1876. 931

 distributing the 1,400,000 acres of land
appropriated to the half-breeds that the
Act was rather indefinite. There were
80 many shades of half-breeds that it was
difficult to say who were and who were
not entitled to a portion of this land.

Harry Daniels, the person who initiated the often-quoted Metis rights case that established the Crown’s
obligation to Metis and non-status Indians, would most likely be appalled at the DBA. In 1981 as leader
of Native Council of Canada (now the Congress of Aboriginal Peoples), he argued that “Metis” should be
entrenched into the Constitution through Section 35, not as a way of excluding mixed-ancestry
communities by definition, but rather as a means to provide wellbeing for all people of Indigenous
ancestry.
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Mr. Chairman, in closing these
remarks to you today, I cannot help but think back
to the moment in time when I first felt a sense of real
achievement in the struggle for our constitutional
rights. It was January 31, 1981, late in the
evening after lengthy weeks ‘And months of discussions
with your government. The Honourable Jean Chrétien
was your key negotiator, and I was there with him
that night as president of the Native Council of
Canada. Together with the representatives of
the Indian and Inuit peoples we agreed that the
word "Metis® would be recognized in the constitution
as aboriginal peoples.

Mr. Chairman, I am a Metis from Regina Beach,
Saskatchewan, who is proud of his aboriginality and
who believes that every person of native ancestry,
from whatever Indian stock and from whatever corner
of this great country has a special place in the
Constitution in Section 35. Those are the aboriginal
people I had in mind then and those are the ones whose
rights the Native Council of Canada represents here
today.

Governments at all levels have a fiduciary obligation to help all Métis people in Canada recover their
history, repatriate their kinship networks, and reconstitute their self-determining, self-sufficient
communities. If the Canadian government entrenches a DBA in its current form, they are discriminating
against many Métis and subverting community self-determination. Within BC, the current NDP
government has adopted a DBA into their policy framework and only enter into discussions with MNC
affiliate the Métis Nation BC (MNBC). Empowering the MNBC to implement exclusive recognition as a
criteria to access public funding earmarked for Indigenous education and health is to promote intolerance
and enable discrimination.

At a time when indigenous history should be celebrated, Métis in BC live in fear because of the

ignorance of our lived-experience and the misunderstanding of our history. Few people are

aware of the Métis self-determining communities existing in the Pacific Northwest since as

early as 1780, the result of both prairie diaspora and those developed within the Pacific Northwest itself.
Sadly, this erasure did not happen by chance. Despite playing a key role in the growth of many cities,
towns, and hamlets across the province for the past 150 years, Métis communities experienced systemic
racism and discrimination that has resulted in dispossession, cultural loss, and devastating relational
fractures. Meétis people have long-standing history and memory in the Pacific Northwest that remains and
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deserves to be represented. Our research at the BC Métis Federation shows that there were many such
self-determining Métis kinship networks/communities existing on the land and accessing resources
alongside their First Nations kin, long before effective Crown control (https://www.metisinbc.ca/).

It is not too late for NIOs and all levels of government to reverse course, to honour the original intent of
including “Métis” in the patriation of Canada’s constitution, to reject the colonial system of DBA that
disadvantages and racializes their Indigenous relatives, and to begin the difficult work of mutual
recognition and respect.
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